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Nursing Home Asks SCOTUS To Decide Termination of Medicare

Provider Agreements in Bankruptcy

Healthcare is predicted to be one of the most volatile industries in 2017—and one of the most

active in restructurings. But, in light of a series of recent federal circuit court rulings, the issue

of whether Medicare provider agreements can be unilaterally cancelled by the federal

government in bankruptcy is uncertain. Without the ability to rely upon revenue derived from

Medicare provider agreements, healthcare providers may lose their ability to successfully

reorganize in bankruptcy filings, resulting in more liquidations and fewer reorganizations.

Typically, upon a bankruptcy filing, the “automatic stay” arises, which prevents, among other

things, a counterparty from terminating an executory contract on the grounds of the debtor’s

insolvency, bankruptcy filing or a pre-bankruptcy breach of the contract. In the ordinary

instance, the debtor in a bankruptcy case has the power to determine whether to assume (i.e.,

continue) the contract or reject (i.e., breach) the contract—not the counterparty. As such, a

counterparty is bound to perform post-bankruptcy unless the bankruptcy court orders

otherwise. If a counterparty refuses to perform post-bankruptcy, the counterparty could be

sanctioned for actual and punitive damages for violating the automatic stay.

Courts across the country are split as to whether these general principles apply to Medicare

provider agreements. On one hand, the Ninth Circuit has held that this general rule applies to

Medicare provider agreements. In contrast, the First, Third, Eighth and Eleventh Circuits have

all held that HHS may terminate Medicare provider agreements without violating the automatic

stay. In so holding, the Third, Eighth and Eleventh Circuits all held that the bankruptcy court

lacked jurisdiction due to a clause in the Medicare Act that these courts interpreted as a

complete jurisdictional bar if administrative appeals are not completed exhausted. The First

Circuit reached the same conclusion, but on slightly different grounds.

In an attempt to resolve this circuit split, a nursing home in Florida has filed a petition

requesting the Supreme Court to decide whether the automatic stay applies to prevent the

Department of Health and Human Services (HHS) from terminating its Medicare provider

agreements.

Unless and until the Supreme Court decides this issue, healthcare providers considering

bankruptcy need to take particular care in choosing where to file bankruptcy. The Fourth

Circuit has not yet decided this issue definitively, which may make it an attractive forum for a
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healthcare provider to reorganize. Providers in the First, Third, Eighth and Eleventh Circuits

should file at their own risk.

Contacts

Emily M. Scott

804.771.9593

escott@hf-law.com

Rachel A. Greenleaf

804.771.9548

rgreenleaf@hf-law.com

©2017 Hirschler Fleischer. Attorney advertising materials. These materials have been prepared for informational purposes only and are not
legal advice. This information is not intended to create an attorney-client or similar relationship. Please do not send us confidential
information. Past successes cannot be an assurance of future success. Whether you need legal services and which lawyer you select are
important decisions that should not be based solely upon these materials. Contact: James L. Weinberg, President, Hirschler Fleischer,
The Edgeworth Building, 2100 East Cary Street, Richmond, Virginia 23223, 804.771.9500.


